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Administrative Authority to Annul Administrative Contracts

A Comparative Study: Jordan, Kuwait and Egypt

By Ali Faheid Salem Al-Ajmi:

Supervisor;

Prof. Ali Khattar Shatnawi

Abstract

The juristic differences regarding the criterion of the public utility (facility) and the
criterion of exceptional conditions, and given that the administrative entity is a party to
the contract in respect of the importance of the said conditions, as being sufficient to
consider the contract as administrative- it may be observed that the administrative
judiciary has ruled in favor of the two positions together, given that in some of its
rulings it has ruled that the criterion of the public facility (utility) is solely a distinguishing
standard of the administrative contract, while ruling recently that the standard of
exceptional conditions is sufficient. This underscores the difficulty of relying on the
decisions of the judiciary in this regard.

The nullification of the contract by the administrative entity takes two forms: a
nullification on the ground that the contracting party commits an error, and the second
form is when the administrative entity possesses the jurisdiction to nullify the contract
by virtue of an individual will (i.e. unilaterally).

The administration, by basing its conduct on the grounds of public order does not
remove from the party which has entered into contract with it its right to take legal
action (litigation) against the administration and to ask for compensation for damages it
sustained in consequence of the administration exercising its powers (jurisdictions).
Favoring the requirements of the public utility over the special interests of the party
contracting with the administration does not signify sacrificing (foregoing) those
interests, given that the party entering into contract with the administration solely bears
all the damages.

Moreover, the administration cannot finally and categorically waiver its right to enforce
the contract nullification penalty. This is derived from an essential premise, hamely that
the jurisdiction is based on the public order and the public interest with a view to
maintaining in sound order the public facilities. A corollary of this is not to obligate the
administration to resort to the judicial authorities in order to effect the nullification of the
contract. Furthermore, the administration was granted this jurisdiction even in the
absence of a penalty stipulation which it may apply.
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Notwithstanding that the administration possesses the right to nullify the contract and to
impose a compensation on the party entering into contract with it in addition to
confiscating the equipment and guarantees and imposing financial penalties, it is
necessary to note that the relationship of the administration with the contracting party is
governed also by rulings that favor the latter- and view with justice the party entering
into contract with the administration, and this is known as the idea of financial balance
in a contract.
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